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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 1/22/08 
has been entered. Applicant submitted an amendment to claims 13, 18, 33, 37, 44, 59, 
61 , and 64. This amendment has overcome the 35 USC 112, 1 st par rejections. Claims 
13-19, 33-39, 44-59, 61-64, and 66 are pending. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 13-17 and 55-58 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Banks (U.S. 6,131,208). Banks discloses the invention as claimed. 
Banks teaches swim goggles comprising a pair of unconnected eyepieces, each 
eyepiece comprising a transparent lens 3, frame or body portion 1 surrounding the lens 
and having a posterior surface, and peripheral flange 5 surrounding the lens portion and 
peripheral wall. The flange is sized and shaped to fit at least partially within a respective 
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orbital rim and the lens portion positioned in front of an eye when the eyepiece is worn. 
The flange also includes an upper nasal portion and a lower nasal portion on an inner 
side that fit within a respective orbital rim and also includes a lower temporal portion on 
an opposing side that fits at least partially within a respective orbital rim. Each eyepiece 
is adapted to provide a water-tight seal around an eye of a user during use of the 
goggles, wherein each eyepiece has a minimum depth about 5.75 mm or less, or of less 
than 8 mm measured at locations above and below the eyes when the eyepieces are in 
an as worn orientation. The recitation of "a minimum depth of less than 8 mm 
measured at locations... in an as worn orientation" is functional in that it does not recite 
the structural dimensions of any specific portion of the eyepiece. It is noted that pages 
10-1 1 of Applicant's specification discuss the depth of the eyepieces as measured from 
the inner surface of the anterior lens and the temporal end of the anterior lens. As 
currently presented, claim 13 conveys that the depth of the eyepiece is determined by 
the dimensions of the wearer's eye as well as by the positioning of the eyepiece in 
relation to the wearer's eye portions. For example, if the eye socket or orbital bones are 
deeper-set, then the depth of the eyepiece will likely be smaller when measured at 
locations above and below the eyes. Banks is silent with regard to the depth of the 
frame portion, but the domed shape of the frame fits over a wearer's eye and appears to 
have a minimum depth of 5.75 mm or less. The domed shape allows for covering the 
eyes without interfering with the wearer's eye blinking capabilities. Each eyepiece 
includes a layer of adhesive tape 5 for adhesively securing the eyepiece to the skin. 
Each layer of tape comprises a deformable layer that is secured to the posterior surface 
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4 of a respective frame and has an adhesive surface for adhering to the skin. The 
eyepieces can be retained in place by contracting the orbicularis oculi muscles against 
the frame portions. 

Allowable Subject Matter 

4. Claims 18,19, 33-39, 44-47, 59, 61-64, and 66 are allowed. 

Response to Arguments 

5. Applicant's arguments filed 3/1 9/08 have been fully considered but they are not 
persuasive. Applicant submits that Banks does not teach an adhesive that secures the 
eyepiece to the skin of a user to form a water-tight seal around the eye. The Examiner's 
position is as follows: Banks' double-sided adhesive is described as a medical grade 
adhesive material that provides secure adhesion to the skin but is easily removed when 
necessary without injury to the skin surface. Applicant's specification discloses the 
double-sided adhesive tape material of the present invention could be made from 
Bioflex TM which is a medical grade pressure sensitive adhesive material providing 
desired adhesion, yet is easily removed form the skin without irritating the skin layer. 
Thus, Applicant's adhesive appears to be equivalent to that taught by Banks since 
Applicant has not further defined the structure or composition of the adhesive material 
to define over Banks' adhesive. Therefore, since Banks' adhesive is structurally 
equivalent to the claimed adhesive, Banks' adhesive is expected to perform in the same 
manner, i.e. to provide a water-tight seal. 
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Conclusion 

6. Any inquiry concerning this communication or earlier communications should be 
directed to Primary Examiner Katherine Moran at (571) 272-4990. The examiner can 
be reached on Monday-Thursday from 8:30 am to 6:00 pm, and alternating Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gary Welch, may be reached at (571 ) 272-4996. The official and after final 
fax number for the organization where this application is assigned is (571) 273-8300. 
General information regarding this application may be obtained by contacting the Group 
Receptionist at (571) 272-3700. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

March 28, 2008 



/Katherine Moran/ 

Primary Examiner, Art Unit 3765 



